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Overview
Level the playing field by learning the tools you need to 
negotiate contracts, file liens, and collect what you’re owed. 

Make sure your business’ employment is compliant with state 
and federal labor laws while also learning about the most 
common traps and mistakes businesses in the construction 
industry face. 

We will cover the bid vs. scope, payment terms, change orders, 
why liens are so important, and lien waivers. Learning these 
important concepts and tools now can save you and your 
business from stressful and expensive consequences down the 
road!



What is the Standard Wage 
and Overtime Rule?

“Except as otherwise provided in this section, no employer shall 
employ any of his employees… for a workweek longer than forty 
hours unless such employee receives compensation for his 
employment in excess of the hours above specified at a rate not 
less than one and one-half times the regular rate at which he is 
employed.”

• This means if an employee works more than 40 hours, and is not 
exempt, he or she is owed overtime.

• Texas follows the above Federal Law, but if you have workers 
that cross state lines, you need to review local state laws.

• Exemption from the overtime rule may apply if your employee is 
paid salary AND meets the job duty requirements of the 
exemptions. 



Are You Subject to FLSA? 

Fair Labor Standards Act (FLSA)– Labor law that creates the right to 
minimum wage, overtime pay, recordkeeping, and child labor standards 
affecting full-time and part-time workers in the private sector and in 
Federal, State, and local governments.

Your Liability can be established by one or two categories:
• Enterprise Coverage
• Individual Coverage

Enterprise Coverage
• Must have at least two employees.
• Must have annual dollar volume of sales or business of at least 

$500,000.

Individual Coverage 
• The individual suing you for wage/overtime violations must be 

involved at least on some level with interstate commerce.



Only Employees are Subject to 
FLSA Wage and Overtime Laws

Regardless of a party’s decision or desire, the court 
is who determines a worker’s status as employee or 
independent Contractor using the following 5 
factors:

1. Degree of Control Exercised by Employer

2. Permanency of Relationship

3. Skill and Initiative Required

4. Relative Investment of Worker Compared to 
Employer

5. Potential for Profit and Loss



FLSA – Factors Explained
1. Degree of Control Exercised by Employer - Who decides on what hours to be worked? Who is responsible for 
quality control? Does the worker work for any other company(s)? Who sets the pay rate? 

2. Permanency of Relationship - How long has the worker worked for the same company?

3. Skill and Initiative Required - Does the worker perform routine tasks requiring little training? Does the worker 
advertise independently via yellow pages, business cards, etc.? Does the worker have a separate business site?

4. Relative Investment of Worker Compared to Employer - Is the worker reimbursed for any purchases or materials, 
supplies, etc.? Does the worker use his or her own tools or equipment?

5. Potential for Profit and Loss - Did the worker make any investments such as insurance or bonding? Can the worker 
earn a profit by performing the job more efficiently or exercising managerial skill or suffer a loss of capital 
investment?

• Even though the court likes to say each factor is weighed evenly in its decision, it’s clear that the “control” factor 
matters the most. 

• Remember that you have different obligations to an independent Contractor, an Employee, and a Subcontractor. 



Exemptions
Salary alone does not make an employee exempt.

Even if your employee is paid salary, he or she may still 
be exempt depending on if they fall into one of the 
following exemptions:

• Executive
• Administrative
• Professional
• Computer Employee
• Highly Compensated Employee
• Creative Professional

If the individual is paid a salary and fits into 
one of these exemptions, they are not 
owed overtime. MUST meet both
requirements!



Risks of Misclassification
Be weary of misclassification of your workers. You 
could be held responsible  or faced with the 
following:

• Payroll/Tax violations, IRS audits, or filing 
complications.

• Wage and overtime lawsuits.

• Increased penalties if a second wage/overtime 
lawsuit happens.

• While Texas is the same as Federal law, each 
state can have different state laws providing 
more protection to the individual.

• Collective Action Lawsuits.

• Complaints regarding classification resulting in a 
Department of Labor (DOL) investigation.



Common Myths Explained

• Myth #1: If an employee is paid a salary, he or she is not entitled to 
overtime.

• The truth: In order to be exempt from overtime requirements, 
an employee must be paid a salary of at least $684 per week 
AND meet the requirements of one of the exemption 
categories.

• Myth #2: Paying my employee a day rate is legal as long as the 
amount is above the minimum wage for hours worked in that day.

• The truth: Courts have very clearly stated that day rates are 
illegal and violate the overtime requirements if the employee 
works more than 40 hours in a work week.



Common Myths Explained Continued…

• Myth #3: If I pay my worker via a 1099 and/or the worker chooses to 
be an independent contractor, I am released from wage/overtime 
requirements.

• The truth: A worker cannot sign away FLSA rights and decide 
to be an independent contractor by choice. The courts apply a 
5-factor test to make that determination. The desire of the 
worker is not a factor. 

• Myth #4: If I meet the technical requirements of the FLSA by paying 
a minimum wage hourly rate and overtime, I can supplement my 
employee’s paycheck with substantial bonuses to they would make 
essentially the same as if I was paying a date rate. 

• The truth: The courts dislike any attempts to appear to look in 
compliance with the FLSA, and if the pay scheme looks ‘fishy’ 
they will deem it a violation.



Collective 
Action 
Process

A collective action allows multiple employees who performed 
substantially the same job duties, to join together in a single wage 
and overtime lawsuit against an employer.

Prior to January 2021, this was a two-step process in the Fifth 
Circuit.

Step 1 – Certification: 
• Either the parties agree to a class or the judge rules on who 

should receive notice. 

• If the judge gets involved, it likely will be a larger class and 
contain individuals who will be removed later.

• Notice will be sent out that states the employee may be entitled 
to compensation due to a wage/overtime violation. Can be sent 
by email, letter, text, etc.

• Employees typically have 60 days to sign up to “opt-in” to lawsuit 
and actively participate in it.



Collective 
Action 
Process

Step 2 – Decertification: 

• Once the 60 days are over, the individuals who have opted in are 
reviewed, and the fact finding/investigation process begins.

• If some of the employees are found to not be similarly situated, 
they can remove them from the lawsuit by presenting evidence 
to the judge and asking them to be removed.

Issues with the process:

• When a Plaintiff is allowed to cast a large net, they may find 
other potential classes which could lead to additional lawsuits.

• Allows Plaintiff to refuse or push negotiations for settlement 
until after class is established.

• The burden and expense is low for Plaintiff but high for the 
employer.

• It can sometimes push the fight about if the individuals are 
employees or independent contractors until after the class has 
been certified.



Collective 
Action 
Process 
Changes

• As of mid-January 2021, the Fifth Circuit changed the two-

step process to a one-step process.

• Now, the employer is more likely to be able to narrow 

down the class before notices are sent instead of after.

• The parties will now be able to engage in the fact 

finding/can take place first to more fully and factually 

determine which employees are subject to the class.

• This pushes the class certification down the road. Now, 

instead of it happening in the first few months, it can be 9-

12 months down the road.



Collective Action Process Changes
Effects of this change:
• Because it takes longer for a class to be certified, it might make these cases more likely to settle before a 

class is certified and/or may encourage smaller classes.

• We are not sure how this will impact the limitations issue. Once an individual opts into the lawsuit, they 
can recover up to three years of wage/overtime damages. 
• Let’s say a lawsuit is filed on March 1, 2021. If an individual gets notices and opts in on July 1, 2021 to a 

lawsuit, then they could potentially recover damages for violations that occurred from July 1, 2018 
through July 1, 2021. However, under the new process, notice isn’t sent out until much later and now 
the individual does not opt in until January of 2022. Now the individual can only get damages as far 
back as January of 2019. So, if he only worked for you in 2018, he is out of luck.

• Now that litigation tactics could delay this potentially for a whole year, this would significantly impact the 
damages owed to potential class members.



Penalties for Overtime 
Violations

• Minimum Wage/Overtime is owed.

• Liquidated Damages absent ”good faith” which equates to 
almost an automatic doubling of the wage/overtime 
calculation.

• Typically, the calculation covers two years, but if there is a 
finding of willfulness, now the calculation will cover three 
years.

• The head individual of the company can be held personally 
liable.

• You will pay Plaintiffs’ attorneys’ fees.



Best Practices

• Remove control/rules on workers.

• Do not depend on contracts or job 
titles.

• Keep pay practices simple.

• Keep workers under 40 hours.

• Keep employees happy.



2021 Discrimination 
Update
• Classes or characteristics that are protected 

from discrimination: Age, Gender, Race, 
Religion, National Origin, Disability, etc.

• The United States Supreme Court recently 
expanded what the term “gender” protects 
against. 

• Now, gender discrimination includes the 
discrimination against someone’s sexual 
orientation or gender-identity.



Important Employment Documents
• Employee Handbook/Acknowledgement Page

• Progressive Discipline Policy

• Vacation/Sick Leave/PTO 

• Confidentiality of Trade Secrets Agreement

• Discipline Forms (with employee signature line)

• Performance Review Forms

• Attendance Record/Time Sheets

• FMLA Forms

• Benefits Policies

• Independent Contractor Agreements (including NCA and Non-Solicit)

• Expense Report Forms

• Collective Action Waivers encompassed in Arbitration Agreements



The Bid Vs. Scope 

The bid and the scope are commonly confused as being the same thing, but 
they are two very different items, and often can include varying amounts of 
work.

What is a bid? Your bid is a legal offer that, once it is made, can be accepted and 
you will not be able to back out of. You must make sure it is accurate.

What is the scope of work? The scope of work is what you are hired to do. When 
you are hired on a larger project it is all the documents referenced in your 
contract.

• Unless someone signs your bid, and it becomes your contract, you are not 
hired to do the work you submitted in your bid. Often, things have changed in 
the project documents between the time you submit your bid and the time 
you get the contract back to sign. The change might be minor, or it could 
be substantial, but it is likely that the scope is different than your bid.



The Bid Vs. Scope

• Review the scope attached to the contract as if you 
were bidding a new project.

• Compare that to the bid you did the first time.

• If there is a substantial difference, then don’t sign the 
contract the way it is.

• You should send a request that the contract price be 
updated to include the additional work. Once you get 
the updated contract, sign it and go to work. Do 
not listen to claims that it will be fixed later and to “just 
sign the contract we sent you.”

• Remember: What you sign in a contract can and will 
be used against you.



Payment Terms

• One of the most important and essential sections of 
any subcontract is the section containing the 
payment terms.  

• Ensuring you have submitted all the required 
documents with your pay application is only the first 
step to being paid on time. 

• Often, General Contractors rely on these payment 
terms to protect themselves and withhold and/or stall 
making payments to the Subcontractors. 

• As a Subcontractor, you need to read the payment 
section of your contract carefully before signing, to 
ensure the payment terms are not stated in a way 
that will cause you and your business harm.



Payment Terms - Pay-If-
Paid Clause
• This contingent payment term usually means that 

payment to the Subcontractor is contingent upon the 
general contractor’s receipt of payment from the Owner. 
Meaning that if the GC doesn’t get paid, you don’t get 
paid. 

• This term is the most dangerous to the Subcontractor 
because if it is found to be enforceable, the risk of non-
payment is placed directly on the Subcontractor. 

• The GC is relieved of the obligation to pay the 
Subcontractor if they have not received payment from the 
Owner. While pay-if-paid clauses are enforceable in Texas, 
courts will look for a reason to invalidate these clauses and 
the contract must contain very specific language to 
uphold a pay-if-paid clause. 



Payment Terms 
Pay-When-Paid 

• This contingent payment term usually contains 
language that allows the General Contractor to 
withhold payment to Subcontractors until they have 
received payment from the Owner. 

• The pay-when-paid clause means that the General 
Contractor has no obligation to pay the Subcontractor 
until the General Contractor receives payment for the 
Subcontractor’s work from the Owner. 

• The pay-when-paid clause puts the fate of your timely 
payment outside of your control. 

• This clause is more common than pay-if-paid. 

• Pay-when-paid clauses make your timely payment 
condition upon an action you cannot control. The 
Owner must pay the General Contractor, for you to be 
paid.

• You should not have to take all the risk of nonpayment 
from the Owner, negotiate pay when paid provisions.



Change Orders

• All change orders should be in writing and be done in accordance 
with the contract provision that details the change order 
process. If you do extra work without getting a signed change 
order, you will not be paid for the extra work.

• Record every time you are about to perform extra work; write it 
down with the price and get your client to sign off.



Change Orders – Common Mistakes

• Almost every construction contract considers change orders and 
sets out rules to amend the original contract.

• If these provisions are not strictly adhered to, you run the risk of not 
getting paid. 

• Make sure to have a thorough understanding of these provisions 
before signing the original contract.

• One of the most common mistakes Contractors make regarding 
change orders is not adhering to the change order provisions in the 
original contract. 

• Another common mistake is performing work on change orders 
without having it in writing. 

• Without having the change order in writing, you run the risk of 
the Owner contesting the validity of the change order and 
possible non-payment. 



Change Orders
• Contractors should always:

• Be overcautious.
• Document all change orders.
• Send notice to the Owner.
• No matter the size or scope of the project, Contractors 

must carefully read the original contract to protect 
themselves. 

• Requesting Extra Time
• If the work requested by the change order will make it 

impossible for you to complete your scope of work by the 
deadline you committed to in the project schedule, make 
sure you request extra time be added to your completion 
date in the change order.

• Do not assume that the Owner should know it will take 
extra time.

• Make sure if you are given extra time that it is in writing. A 
verbal agreement that you will be given extra time means 
nothing.



• A lien gives you leverage. 

• Any project that has construction financing has to move 
from construction financing to permanent financing. 

• Before a project can go to permanent financing, all liens 
must be taken care of. Even if the project is already in 
permanent financing, your lien will still have leverage. 

• No Owner wants a lien on their property, and they will 
pressure the General Contractor to take care of any 
liens. Owners especially don’t like to get sued for 
foreclosure of a lien that is against their property.

Mechanic’s & 
Materialman’s 
Liens



Mechanic’s & Materialman’s Liens

• Because the Owner may not have never known or 
had any contact with the claimant, the laws require 
very specific steps to have a valid lien. 

• By following the specific steps, the Owner will have 
to pay even if they do not agree.

• If a claimant misses, even one-step or sentence that 
is required for the notice letter, the lien will become 
invalid.

• Who can file a lien?

• Anyone who provides labor and/or materials 
for the construction or repair of a house, 
building, or improvements to a property is 
entitled to a lien. 



Lien Waivers

The state of Texas has provided Four (4) 
statutory waivers that should be used.

• These include:

1. Conditional on Progress

2. Unconditional on Progress

3. Conditional on Final Payment

4. Unconditional on Final Payment

• Under no condition should you sign an 
Unconditional on Final until the check has 
cleared in your bank account.



Mechanic’s 
and 
Materialman’s 
Liens Property 
Classifications 

• Homestead: A homestead is a residence that is owned 
by an individual in the state of Texas. Your homestead is 
protected against most Creditors.

• Residential: Rental properties, investment homes, 
vacation homes and residential properties owned by an 
entity do not fall under homestead but do fall under the 
residential timeline. 

• Commercial: Spec houses, warehouses, shopping 
centers, private schools, etc. 

• Public Works: Fire station, police stations, schools, 
anything owned by the County or City.



Timetable for 
Residential 

Projects



Timetable for 
Nonresidential 

Projects



Timetable for 
Public Works



We are Here to Help You! 

Contact The Cromeens Law Firm for all 
your legal needs. We are here to help 

you build a better tomorrow. 

713-715-7334

thecromeenslawfirm.com

Kelly Stamy

Associate Attorney



Thank you! 


